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District of Columbia 
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i 

a. District Court of the United States for the 

District of Columbia. 

i 

Equity No. 62851 ' 

! 

i 

i 

John P. Agnew & Co., Inc., a corporation, Samuel S. 
Blick, trading as Blick Coal Company, Brookland 
Coal Company, Inc., a corporation, James E. Colli- 
flower & Co., Inc., a corporation, Griffith-Coi^sumers 
Company, a corporation, W. H. Hessick & Son,; Inc., a 
corporation, Le Roy 0. King and Roberta Kinp, trad¬ 
ing as William King & Son, Ralph J. Moore, trading 
as Ralph J. Moore Coal Company, Rinaldi C6al Co, 
Inc., a corporation, L. P. Steuart & Bro., IncJ, a cor¬ 
poration, Plaintiffs , 


Robert J. Hoage, Deputy Commissioner, United States Em¬ 
ployees’ Compensation Commission, Defendant. 

j 

i 

i 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 
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1 Bill for Declaratory Judgment 

Filed November -2 1936 

In the District Court of the United States for the 

District of Columbia 

Holding Equity Court 

Equity No. 62851 

John P. Agnew & Co., Inc., a corporation, Samuel S. 
Blick, trading as Blick Coal Company, Brookland 
Coal Company, Inc., a corporation, James E. Colli- 
flower & Co., Inc., a corporation, Griffith-Consumers 
Company, a corporation, IV. H. Hessick & Son, Inc., a 
corporation, Le Roy 0. King and Roberta King, trad¬ 
ing as 'William King & Son, Ralph J. Moore, trading 
as Ralph J. Moore Coal Company, Rinaldi Coal Co, 
Inc., a corporation, L. P. Steuart & Bro., Inc., a cor¬ 
poration, Plaintiffs, 

vs. 

Robert J. Hoage, Deputy Commissioner, United States Em¬ 
ployees’ Compensation Commission, Defendant. 

To the District Court of the United States for the Dis¬ 
trict of Columbia, holding Equity Court: 

The plaintiffs, John P. Agnew & Co., Inc., a corporation, 
Samuel S. Blick, trading as Blick Coal Company, Brook- 
land Coal Company, Inc., a corporation, James E. Colli- 
flower & Co., Inc., a corporation, Griffith-Consumers Com¬ 
pany, a corporation, W. H. Hessick & Son, Inc., a corpora¬ 
tion, Le Roy 0. King and Roberta King, co-partners, trad¬ 
ing as William King & Son, Ralph J. Moore, trading as 
Ralph J. Moore Coal Company, Rinaldi Coal Co., Inc., a 
corporation, and L. P. Steuart & Bro., Inc., a corporation, 
respectfully state as follows: 

2 1. Plaintiff, John P. Agnew & Co., Inc., is a corpo¬ 
ration, organized under the laws of the State of Vir¬ 
ginia and carrying on business in the District of Columbia; 
plaintiffs Samuel S. Blick and Ralph J. Moore are citizens 
of the United States and residents of the District of Colum¬ 
bia, and carry on business in said District under the trade 
names, respectively, of Blick Coal Company and Ralph J. 
Moore Coal Company; plaintiffs Le Roy 0. King and 
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Roberta King are citizens of the United States and resi¬ 
dents of the District of Columbia, are co-partners and 
carry on business in the District of Columbia under the 
firm name and style of William King & Son; plaintiffs 
Brookland Coal Company, Inc., James E. Collifloweit & Co., 
Inc., and W. H. Hessick & Son, Inc., are corporations 
organized under the laws of the District of Columbia and 
carry on business in said District; plaintiffs Griffith-Con- 
sumers Company, Rinaldi Coal Co., Inc., and L. P. Steuart 
& Bro., Inc., are corporations organized under the l|aws of 
the State of Delaware and carry on business in the Dis¬ 
trict of Columbia. Plaintiffs sue herein in their own!rights, 
respectively, as having a common interest in the subject 
matter of this suit, and plaintiffs have a case of actual con¬ 
troversy between plaintiffs and defendant within t^e pro¬ 
visions of Section 274-D of the Judicial Code. ! 

2. Defendant Robert J. Hoage is a citizen of the United 
States, and so far as plaintiffs are advised and believe, and 
therefore aver, is a resident of the District of Columbia, 
and is sued as Deputy Commissioner of the United States 
Employees’ Compensation Commission, in charge j of all 
matters and things pertaining to the administration! of the 
matters committed by law to the determination of said Com¬ 
mission in the District of Columbia. 

3. Each of the plaintiffs is engaged in the sale at retail 
of coal in the District of Columbia and adjacent Sthtes of 

Virginia and Maryland. 

3 4. In the administration of his office, the defendant 

has rendered certain opinions concerning th^ inter¬ 
pretation of the District of Columbia Workmen’s Compen¬ 
sation Act of May 17, 1928, and among such opinions is 
the following: 

“Coed Hustlers 

i 

A coal ‘hustler’ is understood to be a person enjployed 
to carry coal, unloaded by the coal dealer, to the consumer’s 
coal bin. The source of his engagement and paynjient of 
compensation usually will determine his status as frn em¬ 
ployee. If employed and paid by the consumer (although 
the latter may ask the coal dealer to select and s^nd the 
man) he is engaged in employment that is casual a^ to the 
consumer and not in the usual course of business of the 
latter, and is not an employee under the District of Colum- 
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bia Workmen’s Compensation Act. If employed and paid 
by the coal dealer by whom he is engaged he is covered by 
the Act as an ‘employee’ although the dealer may charge 
the cost to the consumer. ’ ’ 

5. Plaintiffs are aggrieved and their property and pecun¬ 
iary interests are adversely affected by the quoted opinion 
aforesaid. They have applied through counsel to the defen¬ 
dant for a change or modification of said opinion insofar 
as the same holds that coal hustlers are covered by the act 
as employees although the dealer may charge the cost to 
the consumer, but the defendant has refused such applica¬ 
tion, and has announced his intention to adhere to said 
opinion unless the same be interpreted by a Court of com¬ 
petent jurisdiction and said opinion held to be erroneous in 
the matter aforesaid. 

6. Plaintiffs aver that the men who are designated as 
“coal hustlers” are not employed by plaintiffs, are not car¬ 
ried upon any payroll of plaintiffs, and receive no compen¬ 
sation from plaintiffs, except as such compensation may be 
advanced by plaintiffs at the request of a customer order¬ 
ing coal from plaintiffs, for which advances, when made, 
plaintiffs are reimbursed by such customers. Plaintiffs de¬ 
rive no profit or other financial gain whatsoever from the 
earnings of coal hustlers, either when payment to them is 
advanced by the dealer at the request of the customer, or 

otherwise. The facts concerning said coal hustlers 
4 are as follows: Men in search of temporary employ¬ 
ment congregate upon the premises where plaintiffs 
conduct their respective businesses, in the hope of obtaining 
employment to put away coal for plaintiffs’ customers. 
When plaintiffs receive an order for coal from a customer, 
if no request is made by the customer that a man be sent to 
put away said coal upon delivery, no action is taken by the 
plaintiffs with reference to the storage of said coal upon 
the premises of the customer. It frequently occurs, how¬ 
ever, that a customer will order coal, and request that a 
man be sent with the coal to store the same upon the prem¬ 
ises of the customer, and in such event plaintiffs, at the re¬ 
quest of the customer, will state to any coal hustler upon 
the premises of plaintiffs that if he wants a job, he can ac¬ 
company the coal so ordered to its destination and store the 
same for the customer. In such cases, and when requested 
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i 

by the customer, plaintiffs advance to such coal hustler the 
sum due to him for the storage of said coal upon th0 prem¬ 
ises of the customer, at an agreed rate per ton, and jbill the 
customer for such advance in addition to the price; of the 
coal. It frequently happens that when a customer requests 
that a man be sent to store the coal for the customer, it is 
impossible to comply with such request because no coal 
hustlers are then upon the premises of the plaintiff of whom 
such request is made. Such coal hustlers have no regular 
hours of employment, are free to come and go is they 
please, to accept or decline to store coal for plaintiffs’ cus¬ 
tomers, and go from one coal yard to another, as they de¬ 
sire. They are frequently unknown to plaintiffs, and the 
personnel of such coal hustlers at the coal yards of the plain¬ 
tiffs is constantly changing, the fact being that plaintiffs 
have no contract or understanding of any kind with; any of 
said coal hustlers that they report for duty at any 
5 time, or at all, and said coal hustlers are, in ireality, 
drifters, who come and go when and where they 
please. Plaintiffs further say that the storage of cohl upon 
the premises of customers is no part of the busines^ of the 
plaintiffs; and that their business is confined to the £ale and 
delivery of said coal upon or in front of the premises of 
their customers. 

7. Plaintiffs respectively submit that the aforesaid opin¬ 
ion classifying said coal hustlers as employees of plaintiffs 
if employed and paid by the coal dealer, although th0 dealer 
may charge the cost to the consumer, is erroneous, and has 
occasioned and will continue to occasion great pecuniary 
loss to plaintiffs, for the reason that they are required to 
carry compensation insurance upon said hustlers i as em¬ 
ployees. They submit that when, at the request of a cus¬ 
tomer they offer a coal hustler a job to store coal for the 
customer, they act merely as agent for the custonter, and 
that if, at the request of the customer, they advance the 
compensation of said coal hustler, they are also mejrely the 
agents of the customer in making such advance, fdr which 
they are to be reimbursed by the customer. Plaintiffs fur¬ 
ther aver that the increased cost to them during the preced¬ 
ing year, for employees’ compensation insurance, because 
of the requirement that coal hustlers be included With, or 
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classified as, employees necessary to be covered by such 
insurance, has been as follows: 


y y 


y y 


John P. Agnew & Co., Inc., a corporation 
714 Thirteenth Street, N. W., Approximate 

Samuel S. Blick, trading as Blick Coal Company, 

2363 Champlain Street, N. W., 

Brookland Coal Company, Inc., a corporation 
3912 Georgia Avenue, N. W., 

James E. Colliflower & Co., Inc., a corporation, 

1001-15th Street, N. W., 

Griffith-Consumers Company, a corporation, 

1413 New York Avenue, N. W., 

W. H. Hessick & Son, Inc., a corporation, 

6 14th and Water Streets, S. W., 

Le Roy O. King and Roberta King, trading as 
William King & Son, 1151-15th St., N. W., 

Ralph J. Moore, trading as Ralph J. Moore Coal 
Company, 1401 North Capitol Street, 

Rinaldi Coal Co., Inc., a corporation, 

649 Rhode Island Avenue, N. E., 

L. P. Steuart & Bro., Inc., a corporation, 

138-12th St., N. E. 


cost 


y y 


y y 


y y 


y y 


y y 


y y 


y y 


y y 


y y 


y y 


y y 


y y 


< < 


y y 


y y 


y y 


$ 322.43 
160.95 
197.92 
176.72 
1,164.76 
456.27 
239.85 
204.57 
98.96 
216.00 


Plaintiffs further aver that they will hereafter be com¬ 
pelled to pay the same, or additional increased costs for 
such insurance unless this Honorable Court shall declare 
that said coal hustlers are not employees of plaintiffs re¬ 
quired to be insured by plaintiffs within the true intent 
and meaning of the District of Columbia Workmen’s Com¬ 
pensation Act of May 17, 1928. 

WHEREFORE, plaintiffs pray: 

FIRST. That process issue, directed to defendant 
Robert J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, requiring him to 
appear and answer the exigencies of this bill of complaint 
in accordance with law and the rules of this Court. 

SECOND. That the Court adjudge and decree, by way of 
declaratory judgment, that a coal hustler, being a person 
employed to carry coal, unloaded by the coal dealer, to the 
consumer’s bin, is not such an employee of said coal dealer 
as is required to be covered and protected by the insurance 
necessary to be carried by employers under the provisions 
of the District of Columbia Workmen’s Compensation Act, 
although the dealer, at the request of his customer, obtains 
for such customer the services of a coal hustler, and, at the 
request of such customer, advances for such customer, and 
charges to his account, the sum earned by the coal hustler 
in carrying coal, delivered by the dealer, to the bin of the 
customer. 



7 


JOHN P. AGNEW & CO., INC., VS. ROBERT J. HOAGE+ 7 

THIRD. That plaintiffs may have such other and 
further relief as to the Court may seem necessary ox 
proper, the premises considered. 

JOHN P. AGNEW & CO., INC. j 
By HARRY A BECK 
Assistant Manager 

SAMUEL S. BLICK j 

trading as Blick Coal Company 

BROOKLAND COAL COMPANY,! INC. 
By HARTFORD C BEALER | 

Pres 

JAMES E. COLLIFLOWER & Coi., INC. 
Bv JAMES E. COLLIFLOWER! 

4 / 

President. 

GRIFFITH-CONSUMERS COMPANY 
By CHAS H ST JOHN j 

Vice Prest 

W. H. HESSICK & SON, INC. 

By F. A. HESSICK j 

Pres. 

Le ROY 0. KING ! 

ROBERTA KING j 

trading as William King & Son. 

RALPH J. MOORE COAL CO. 

R. J. MOORE— 

trading as Ralph J. Moore Coal Com¬ 
pany | 

RINALDI COAL CO., INC. 

By D RINALDI 
Pres 

L. P. STEUART & BRO., INC. j 
By GUY STEUART ! 

V. Pres. 

WHITEFORD, MARSHALL & HART 
By RINGGOLD HART. 

Attorneys for defendants. 



8 JOHN P. AGNEW & CO., INC., VS. ROBERT J. HOAGE. 

District of Columbia, ss : 

James E. Colliflower, being first duly sworn, on oath says 
that he is President of James E. Colliflower & Co., Inc., a 
corporation, named as one of the plaintiffs in the foregoing 
bill of complaint; that as such officer he has authority to 
make this affidavit for and on behalf of said corpora- 

8 tion; that he has read said bill of complaint, by him 
subscribed as President of said James E. Colliflower 

& Co., Inc., and knows the contents thereof, and that he 
verily believes th6 facts therein stated to be true. 

JAMES E. COLLIFLOWER. 

Subscribed and sworn to before me this 30 day of Octo¬ 
ber, 1936. 

W L GARDINER— 

(Seal) Notary Public , D. C. 

Motion to Dismiss BUI of Complaint 
Filed November 23 1936 

* * * * * # # * * * 

Now comes the defendant Robert J. Hoage, deputy com¬ 
missioner, United States Employees’ Compensation Com¬ 
mission, by his attorneys, and moves this Honorable Court 
to dismiss the bill of complaint filed herein for the follow¬ 
ing reasons: 

1. Because the bill of complaint filed herein does not 
state a cause of action and does not entitle plaintiff to any 
relief in law or equity. 

2. Because the Federal Declaratory Judgment Act (Sec. 
274D, Judicial Code, 48 Stat. 955, 28 U. S. C. A. Sec. 400), 
relied upon by plaintiffs, applies only to “ cases of actual 
controversy”, and the bill of complaint shows on its face 
that no actual controversy exists between the plaintiffs and 
the defendant deputy commissioner within the meaning of 
said Act. 

3. Because the rights, remedies, and procedure under 
the compensation law in force in the District of Columbia, 
namely, the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act (U. S. C. A. Title 33, Chapt. 18), as 

9 made applicable to the District of Columbia by the 
Act of May 17,1928 (D. C. Code, Title 19, Chapt. 2), 
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I 

i 

are governed exclusively by the statute, and the Court’s 
powers thereunder are limited to a review of a compensa¬ 
tion order to determine whether such order is 44 not in accor¬ 
dance with law ’ ’; that it is not alleged that any conipensa- 
tion order is involved in the present proceeding, and inde¬ 
pendent of the Federal Declaratory Judgment Act, the 
Court has no jurisdiction over the subject matter or parties, 
and under the facts averred the Court is without jurisdic¬ 
tion to grant the relief prayed for in the bill. j 

4. Because in the absence of an injury to one of the em¬ 
ployees in question (coal hustlers) and the filing of a claim 
for compensation by reason thereof neither the defendant 
deputy commissioner nor the United States Employees ’ 
Compensation Commission is empowered by law to 1 deter¬ 
mine the status of such class of employees under the Act of 
May 17,1928, and therefore the alleged opinion complained 
of in the bill cannot properly form the basis of an 1‘actual 
controversy” within the meaning of the Declarator^ Judg¬ 
ment Act. 

5. Because it is not alleged that the plaintiffs are 
threatened with any suit, or any criminal prosecution, nor 
is it alleged that plaintiffs ’ legal rights are threatened with 
imminent invasion by the defendant. 

6. Because the alleged so-called controversy is dot of a 
justiciable nature, and the allegations of the bill attempt to 
raise an issue too vague and ill-defined to admit of judicial 
determination. 

7. Because the bill seeks merely an advisory opinion of 
the Court upon a hypothetical state of facts, whidji is not 
within the purview of the Federal Declaratory Judgment 
Act. 

8. Because the plaintiffs have an adequate remedy 
10 under the compensation law to test any question re¬ 
lating to the status of the class of employees in ques¬ 
tion when the question becomes material and is properly 
raised. j 

9. For such other good and sufficient reasons as may be 
shown. 

LESLIE C. GARNETT 
United States Attorney . 

ALLEN J KROUSE 
Assistant United States Attorney, 
Attorneys for Defendant R . J! Hoage. 
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Memorandum of Court 
Filed January 12 1937 

***##*##* * 

The plaintiffs complain of a ruling of the Deputy Com¬ 
missioner of the Employees’ Compensation Commission, 
acting for the Commission in the District of Columbia, 
under the provisions of the District Employees’ Compensa¬ 
tion Act, viz., Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act (33 U. S. C. Chap. 18), made applicable to 
the District of Columbia by the Act of May 17, 1928 (D. C. 
Code, T. 19, Chap. 2). 

The ruling is to the effect that a 4 ‘coal hustler”, (“per¬ 
son employed to carry coal, unloaded by the coal dealer, to 
the consumer’s coal bin”) is to be classified as an employee 
under the Employees’ Compensation Act “if employed and 
paid by the coal dealer” even though the dealer may charge 
the cost to the consumer. It is charged the ruling is errone¬ 
ous under the facts set out in the bill and results in materi¬ 
ally increasing the cost of insurance the plaintiffs are re¬ 
quired to carry for the protection of employees under the 
Compensation Act. 

Decree is sought by way of declaratory judgment under 
the Federal Declaratory Judgment Act (28 U. S. C. 

11 400), that a “coal hustler” working under the con¬ 
ditions described in the bill is not an employee re¬ 
quired to be covered and protected under the insurance pro¬ 
visions of the Compensation Act. 

The defendant has moved to dismiss the bill on the 
ground, among others, that the court has no jurisdiction to 
grant the relief sought. The bill does not set out the cir¬ 
cumstances under which the challenged ruling was made, 
but it is assumed to have arisen in connection with the pro¬ 
visions of the act relating to security for compensation of 
employees (33 U. S. C. 932, 935, 936). 

The Federal Declaratory Judgment Act, which deals with 
“cases of actual controversy”, has been held to be a purely 
remedial statute which does not “add to the content of the 
jurisdiction” of the Federal Courts. Putnam v. I ekes, 78 
F. (2nd) 223, followed by Southern Pacific Co. v. McAdoo, 
82 F. (2nd) 121; Gully v. Interstate Natural Gas Co., 82 F. 
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(2nd) 145, Bradley Lumber Co. v. National Labor Rela¬ 
tions Board , 84 F. (2nd) 97. 

The Compensation Act is a new statutory enactment the 
provisions of which appear to be mandatory and exclusive. 
No provision is found in the act for review by the cqurt of 
the rules and regulations made by the Commission for the 
administration of the act (33 U. S. C. 939), or of its Actions 
in authorizing or requiring insurance or suspending or re¬ 
voking authorization therefor (33 U. S. C. 932, 935| 936). 
All such matters appear to be left within the discretion of 
the Commission. The jurisdiction of the court seems 
limited to the enforcement of compensation orders through 
judgments entered thereon, and to the review of s^cli or¬ 
ders for the purpose of determining whether they fire in 
accordance with law and of suspending or setting) them 
aside in whole or in part on the sole ground they are “not 
in accordance with law” (33 U. S. C. 918, 921). 

12 In this case no order has been passed granting or 
denying compensation. Such an order can be passed 
only upon a claim for injury made by an employee, qr rep¬ 
resentative of a deceased employee, against the employer 
(33 U. S'. C. 912). Nor does it appear that any “coal hust¬ 
ler” has been injured or that he has made or threatens to 
make claim against any of the plaintiffs. It seem4 plain 
that “no actual controversy” has arisen of the hind of 
which this court has jurisdiction under the compensation 
act, and hence to follow that the suit for declarator^ judg¬ 
ment can not be maintained. See Liberty Warehoyse Co. 
v. Grannis , 273 U. S. 70, 74. 

The motion to dismiss the bill is granted with leave to 
plaintiff to amend in ten days if so advised; otherwise de¬ 
cree to be settled on two days notice. 

JOSEPH W COX | 

Justice 

January 12, 1937. 

■—-- 

Order Granting Motion to Dismiss 
Filed February 15 1937 

********** 

This cause came on to be heard on the motion of the 
defendant to dismiss the bill of complaint filed herein, and 

i 
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upon consideration thereof, it is by the Court, this 15th day 
of February, 1937, 

ORDERED that the said motion to dismiss be and the 
same is hereby sustained and the bill of complaint herein 
filed be and the same is hereby dismissed. 

JOSEPH W COX 
J ustice 

Xo objection as to form: 

JOHN J CARMODY 

WHITEFORD, MARSHALL & HART 
Attorneys for Plaintiffs . 

13 From the foregoing order the plaintiffs, by their 
counsel, in open court, this date, note an appeal to 

the United States Court of Appeals for the District of 
Columbia, and the same is hereby allowed and the under¬ 
taking for costs on appeal is hereby fixed in the sum of $100 
or $50 cash in lieu thereof. 

JOSEPH W COX 
Justice 


Assignments of Error 
Filed February 25 1937 

####*#*## * 

The plaintiffs hereby assign the following as error com¬ 
mitted by the Trial Justice; 

1. In holding that no actual controversy has arisen of the 
kind of which the Trial Court had jurisdiction. 

2. In holding that this suit for a declaratory judgment 
can not be maintained. 

3. In granting the motion to dismiss the bill of com¬ 
plaint. 

4. In holding that the provisions of the Employees ’ Com¬ 
pensation Act prevent review by the Trial Court of the 
rules and regulations made by the Commission for the 
administration of the Act. 

WHITEFORD, MARSHALL & HART 

By RINGGOLD HART. 

Attorneys for plaintiffs 
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Service by copy acknowledged this 25 day of Febrhury, 
1937. 


LESLIE C. GARNETT 

CDV- 

U . S. Atty 


Memorandum 


March 8-1937. 

$50 deposited in lieu of bond on Appeal. 


14 Designation of Record 

Filed February 25 1937 j 

* * * * # * * * * j * 

To the Clerk: j 

Please prepare transcript of record on appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia in above entitled cause, to contain the following: ! 

1. Bill of complaint. j 

2. Motion to dismiss bill of complaint. 

3. Order granting motion to dismiss bill of complaint, 
including notation of appeal in open Court and fixiiig of 
undertaking for costs on appeal, or $50.00 cash depobit in 
lieu thereof. 

4. Memorandum of deposit of $50.00 cash in li$u of 
undertaking for costs on appeal. 

5. Assignments of error. 

6. This designation. 

WHITEFORD, MARSHALL & HART 

By RINGGOLD HART. 

Attorneys for plaintiffs 

' \ 

Service by copy acknowledged this 25 day of February, 
1937. 


LESLIE C. GARNETT 

CDV 


Z7. S. Atty — 
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15 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 14, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 62851 in Equity, 
wherein John P. Agnew & Co. Inc., a corporation, et al, are 
Plaintiffs and Robert J. Hoage, Deputy Commissioner, 
United States Employees’ Compensation Commission, is 
Defendant, as the same remains upon the files and of record 
in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 21st day of April, 1937. 

C E STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 6965. John P. Agnew & Co., Inc., 
a Corporation, et al., Appellants, vs. Robert J. Hoage, Dep¬ 
uty Commissioner, United States Employees’ Compensation 
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IN THE 


Hmteti States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 

I 


April Term, 1937. 
No. 6965. 


John P. Agnew & Co., Inc., a Corporation, Samuel S. 
Blick, Trading as Blick Coal Company, B^ook- 
land Coal Company, Inc., a Corporation, et al., 
Appellants, 


vs. 


Robert J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, Appellee. 


BRIEF OF APPELLANTS. 


STATEMENT OF THE CASE. 

Appellants are coal dealers, and carry on said| busi¬ 
ness in the District of Columbia. In their bill of| com¬ 
plaint they state that appellee, as Deputy Commis¬ 
sioner of the United States Employees’ Compensation 
Commission, has established a rule or regulation ^vhich 
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seriously and injuriously affects appellants in their 
said business by increasing to them the cost of compen¬ 
sation insurance. Said regulation is as follows: 

4 4 Coal Hustlers 

A coal ‘hustler’ is understood to be a person em¬ 
ployed to carry coal, unloaded by the coal dealer, to 
the consumer’s coal bin. The source of his engage¬ 
ment and payment of compensation usually will deter¬ 
mine his status as an employee. If employed and paid 
by the consumer (although the latter may ask the coal 
dealer to select and send the man) he is engaged in 
employment that is casual as to the consumer and not 
in the usual course of business of the latter, and is not 
an employee under the District of Columbia Work¬ 
men’s Compensation Act. If employed and paid by 
the coal dealer by whom he is engaged he is covered 
by the Act as an ‘employee’ although the dealer may 
charge the cost to the consumer.” (R. 3) 

They aver that coal hustlers are not employed by 
appellants, are not carried upon any payroll of appel¬ 
lants, and receive no compensation from appellants, 
except as such compensation may be advanced by ap¬ 
pellants at the request of a customer ordering coal from 
appellants, for which advances, when made, appellants 
are reimbursed by such customers. They further aver 
that they derive no profit or other financial gain what¬ 
soever from the earnings of coal hustlers, either when 
payment to them is advanced by the dealer at the re¬ 
quest of the customer, or otherwise, and that the facts 
concerning said coal hustlers are as follows: Men in 
search of temporary employment congregate upon the 
premises where appellants conduct their respective 
businesses, in the hope of obtaining employment to 
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i 

put away coal for appellants ’ customers. When qppel- 
lants receive an order for coal from a customer,!if no 
request is made by the customer that a man be s$nt to 
put away said coal upon delivery, no action is taken 
by the appellants with reference to the storage of said 
coal upon the premises of the customer. It frequently 
occurs, however, that a customer will order coal, and 
request that a man be sent with the coal to stofe the 
same upon the premises of the customer, and in such 
event appellants, at the request of the customer, will 
state to any coal hustler upon the premises of hppel- 
lants that if he wants a job, he can accompany the coal 
so ordered to its destination and store the sanie for 
the customer. In such cases, and when requested by 
the customer, appellants advance to such coal hustler 
the sum due to him for the storage of said coal! upon 
the premises of the customer, at an agreed rate per 
ton, and bill the customer for such advance in addition 
to the price of the coal. It frequently happen*; that 
when a customer requests that a man be sent toj store 
the coal for the customer, it is impossible to comply 
with such request because no coal hustlers arO then 
upon the premises of the appellants of whom such re¬ 
quest is made. Such coal hustlers have no regular 
hours of employment, are free to come and go afe they 
please, to accept or decline to store coal for appellants’ 
customers, and go from one coal yard to another, as 
they desire. They are frequently unknown to appel¬ 
lants, and the personnel of such coal hustlers at the 
coal yards of the appellants is constantly changing, the 
fact being that appellants have no contract or finder- 
standing of any kind with any of said coal hustlers 
that they report for duty at any time, or at all, and 
said coal hustlers are, in reality, drifters, who come 
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and go when and where they please. The storage of 
the coal upon the premises of customers is no part of 
the business of the appellants, and their business is 
confined to the sale and delivery of said coal upon or 
in front of the premises of their customers. (R. 4-5) 

Thev further aver that the classification of coal hus- 
tiers as employees of appellants, if employed and paid 
by them at the request of customers, is erroneous; that 
such classification has occasioned and will continue to 
occasion great pecuniary loss to appellants, because 
they are required to carry compensation insurance 
upon such coal hustlers; that when, at the request of a 
customer, appellants offer a job to a coal hustler and 
advance his compensation, they act merely as agent 
for the customer who refunds to them the money so 
advanced. (R. 5) 

At page 6 of the record, they set out the additional 
cost which each appellant incurred during the previous 
year because of the aforesaid ruling by appellees, and 
aver that in the future they will be obliged to pay the 
same or increased costs because of said ruling. 

Appellants pray for process; for a declaratory judg¬ 
ment that coal hustlers employed and paid by them at 
the request of customers who repay the sums so ad¬ 
vanced as payment to such coal hustlers, are not em¬ 
ployees of appellants required to be covered by Em¬ 
ployees’ Liability Insurance; and for other relief. (R. 
6-7) 

Appellee moved to dismiss the bill of complaint (R. 
8-9), which motion was granted and the bill dismissed 
(R. 8-9), from which ruling this appeal has been prose¬ 
cuted. 

The memorandum opinion of the trial Court dis¬ 
closes that the motion was granted upon the ground 



that the Court was without jurisdiction, because the 
bill failed to show the existence of an “actual contro¬ 
versy”. (R. 10-11) I 

j 

ASSIGNMENTS OF ERROR. 

The appellants hereby assign the following as error 
committed by the Trial Justice: 

1. In holding that no actual controversy has arisen 
of the kind of which the Trial Court had jurisdiction. 

2. In holding that this suit for a declaratory judg¬ 
ment can not be maintained. ; 

3. In granting the motion to dismiss the bill of com¬ 
plaint. 

4. In holding that the provisions of the Employees’ 

Compensation Act prevent review by the Trial Court 
of the rules and regulations made by the Commission 
for the administration of the Act. j 

i 

i 

i 

ARGUMENT. 

The assignments of error are all addressed io the 
conclusion of the Trial Judge that he was without 
jurisdiction, and will be considered together. 

In approaching this problem there are certain fun¬ 
damental propositions winch need no authority in sup¬ 
port thereof, and among these are (a), that a motion 
to dismiss admits all facts well pleaded to be tru6; and 
(b), that the Court will take judicial notice of the Work¬ 
men’s Compensation Law’ for the District of Colombia, 
including the lability of prosecution for one who fails 
to comply with its terms. 

In the bill of complaint appellants, hereinafter 
called plaintiffs, allege in substance that the defendant 
has rendered certain opinions concerning the inter- 
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pretation of the District of Columbia Workmen’s Com¬ 
pensation Act, insofar as the same pertains to “coal 
hustlers”. They further allege that the plaintiffs are 
aggrieved and their property and pecuniary interests 
are adversely affected by the opinion; that they have 
applied through counsel for a change or modification 
of said opinion,:but the same has been denied; that due 
to the action of the defendant there has been an in¬ 
creased cost to them during the preceding year for 
employees compensation insurance because of the re¬ 
quirement that coal hustlers be included with or classi¬ 
fied as employees, and plaintiffs further allege that 
they will be hereafter compelled to pay the same or 
additional increased cost for such insurance unless re¬ 
lief is afforded by the Court. 

In addition to the foregoing pecuniary aspect of the 
case, there are also numerous allegations showing in 
what manner the coal hustlers work and how they are 
paid. 

The motion to dismiss admits all of these facts, and 
that there is a legal controversy is best exemplified by 
the allegations appearing in the bill that application 
has been made for the modification of said order, but 
that the defendant has refused to change his decision, 
with resulting loss to the plaintiffs. 

Under subdivision (b) above set forth, the Court 
will take judicial notice of the amenability of plaintiffs 
to criminal prosecution provided for in Section 38, 
should they fail to comply with this Act, and under the 
authorities hereinafter cited, it is not encumbent upon 
a person to sit idly by and subject himself not only to 
criminal prosecution, but to risk of personal liability, 
also provided for in the Act, when the Declaratory 
Judgment statute was designed and intended to 
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cover situations of this kind, namely, definitely to fix 
and establish legal rights in given cases. 

Counsel for appellee refers to the case of Nashville 
Railivay v. Wallace, 288 U. S. page 249, and inasmuch 
as that case has become the landmark of what consti¬ 
tutes an “actual controversy”, we think that a! more 
extended reference to the facts will be helpful to the 
Court. 

In that case appellant, a common carrier, shipped 
gasoline into Tennessee to be consumed on itfe own 
property. It was claimed that under the laws of Ten¬ 
nessee this gas was subject to a state tax which the 
appellant refused to pay, and suit was brought under 
the declaratory judgment act of Tennessee to deter¬ 
mine whether plaintiff was in fact liable for the tax. 
A demurrer was interposed to the petition anjd sus¬ 
tained and the action of the lower Court was affirmed 
by the Supreme Court of Tennessee, a writ of certio¬ 
rari was allowed by the Supreme Court of the United 
States, and in that tribunal it was contended with much 
force that there was no actual controversy and that 
consequently the case should be dismissed. 

In dealing with this subject the Court said, page 
259: 

i 

“After the jurisdictional statement required by 
Rule 12 was submitted, this Court, in ordering the 
cause set down for argument, invited the attention 
of counsel to the question, ‘whether a case or con¬ 
troversy is presented in view of the nature of the 
proceedings in the State Court’. * * * In deter¬ 
mining whether this litigation presents ja case 
within the appellate jurisdiction of the Cqurt we 
are concerned, not with form , hut with substance . 
(italics ours) * * * Hence, we look not! to the 
label which the legislature has attached to the pro¬ 
cedure followed in the State Courts, or to the de- 
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scription of the judgment which is brought here 
for review, in popular parlance, as 4 declaratory’, 
but to the nature of the proceeding which the stat¬ 
ute authorizes, and the effect of the judgment ren¬ 
dered upon the rights which the appellants assert. 

* * * The issues raised here are the same as 
those which under old forms of procedure could 
be raised only in a suit for an injunction, or one 
to recover the tax after its payment. But the Con¬ 
stitution does not require that the case or contro- 
versv should be presented bv traditional forms of 
procedure, invoking only traditional remedies. The 
judiciary clause of the Constitution defined and 
limited judicial power, not the particular method 
by which that power might be invoked. It did not 
crystallize into changeless form the procedure of 
1789 as the only possible means for presenting a 
case or controversy otherwise cognizable by the 
federal courts. * * * As the prayer for relief by 
injunction is not a necessary prerequisite to the 
exercise of judicial power, allegations of threat¬ 
ened irreparable injury which are material only 
if an injunction is asked, may likewise be dis¬ 
pensed with if, in other respects, the controversy 
presented is, as in this case, real and substantial. 

* * * Accordingly, we must consider the consti¬ 
tutional questions raised by the appeal.” 

According to the defendant’s contention, the fore¬ 
going litigation was one not proper for consideration 
by the Court under a declaratory judgment statute be¬ 
cause the railroad company could have paid the taxes 
under protest and then brought suit to recover the 
taxes so paid, but the Supreme Court of the United 
States rejected this contention, and in a number of 
cases hereinafter cited, the Federal Courts have like¬ 
wise refused thus to limit and restrict the operation of 
a law which was obviously intended to be liberal in its 
application. 
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A very interesting case involving the principle here 
concerned is found in Fidelity National Bank v. Sipope, 
274 U. S., at page 123. In that case a proceeding was 
instituted in a state Court in Kansas by the city against 
owners of property in a benefit district for the purpose 
of determining the validity of an ordinance authoriz¬ 
ing a special improvement, and of proposed assess¬ 
ments and liens under the ordinance. The Courtj held 
that this was a judicial proceeding in vrhich th^ sole 
duty of the Court was to pass on questions of lawj, and 
to inquire judicially into the facts, only so far as neces¬ 
sary in applying the law. In holding that a contro¬ 
versy thus existed within the meaning of the Constitu¬ 
tion, the Court said, page 131: 

.1 

“That this proceeding authorized by Section 28 
of the Kansas City Charter was judicial in charac¬ 
ter appears from an inspection of the statute and 
the record in the Circuit Court. The proposed 
improvement having been authorized, the benefit 
district established, the estimated cost ascertained, 
all by action of the city counsel or the board of 
public works essentially legislative in character, 
the jurisdiction of the State Court was invoked in 
an adversary proceeding to determine the validity 
of the liens imposed or to be imposed unde\r the 
ordinance, (italics ours) * * * These questions 
are required to be determined in a trial in accor¬ 
dance with the laws and constitution of the state. 
The sole duty and power of the Court is to pass 
upon questions of law and to inquire judicially 
into the facts so far as necessary to ascertain the 
applicable rules of law. Under this procedure the 
judgment to be awarded finally determines^ sub¬ 
ject to appeal, the validity of the ordinance au¬ 
thorizing the improvement, the limits of the bene¬ 
fit district, the method of apportioning the bene¬ 
fits, and the validity of the proposed liens . (italics 


i 
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ours) That the issues thus raised and judicially 
determined would constitute a case or controversy 
if raised and determined in a suit brought by the 
taxpayer to enjoin further proceedings under the 
ordinance could not fairly be questioned. They 
can not be deemed any the less so because through 
a modified procedure the parties are reversed and 
the same issues are raised and finally determined 
at the behest of the city. * * * While ordinarily 
a case or judicial controversy results in a judg¬ 
ment requiring award of process of execution to 
carry it into effect, such relief is not an indispen¬ 
sable adjunct to the exercise of the judicial func¬ 
tion.’ ’ 

The mere fact that plaintiffs may be subjected to 
criminal prosecution for failure to comply with the re¬ 
quirements of the Workmen’s Compensation Act is 
sufficient to give the Court jurisdiction in this case. 
See Black v. Little f 8 Fed. Supp., page 867. In that 
case an injunction was filed to restrain enforcement of 
the Agricultural Adjustment Act on the ground that 
the act was unconstitutional. The plaintiffs, who were 
milk distributors, claimed to be engaged in intra-state 
and not interstate commerce, and the bill alleged that 
certain of the defendants, among whom were the 
United States District Attorney and his assistants, 
had demanded that plaintiffs comply with the Act and 
intended to initiate proceedings to enforce such de¬ 
mand, The bill prayed that the Act be declared un¬ 
constitutional and that the defendants be restrained 
from attempting to enforce its provisions. 

The Court held that the plaintiffs 'were not entitled 
to injunctive relief. By a supplemental bill the plain¬ 
tiffs invoked the provisions of the Federal Declaratory 
Judgment Act, but the defendants urged that the stat- 
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ute was not applicable because there was no “actual 
controversy”. The Court said: 

j 

“Their (the defendants’) argument, iii sub¬ 
stance, is to the effect that in order to constitute 
an actual controversy in the present case it must 
appear that the defendants not only have threat¬ 
ened to enforce against the plaintiffs the statutory 
provisions here involved, but are in a position to 
do so, that is, that they, or at least one of; them, 
has the legal power to institute a criminal jprose- 
cution or proceeding for the collection of penalties, 
which action, they argue, has not been shown to 
have been threatened by and within the power of 
the defendants”. 

The Court then quotes extensively from the [Nash¬ 
ville etc. v. Wallace case, supra , and at page 870 says: 

“The decision in the case just cited (Nashville 
etc. By. v. Wallace, supra) requires, in my opinion, 
the rejection of the contention of the defendants 
to the effect that this case does not involve an ac¬ 
tual controversv, and that therefore the Federal 
Declaratory Judgment Act is inapplicable, i Here, 
as there, it fairly appears from the allegations of 
the bill considered as a whole that the plaintiffs 
are denying while the defendants are asserting, 
the constitutionality, as applied to the plaintiffs, 
of the provisions of the Agricultural Adjustment 
Act already mentioned; that certain of the ; defen¬ 
dants have demanded compliance by the plaintiffs 
with such statutory provisions; that the ! defen¬ 
dants intend in due course to enforce suih pro¬ 
visions against the plaintiffs to their injury; and 
that the defendant District Attorney is charged by 
law with the power and duty to institute against 
plaintiffs approprate proceedings, both criminal 
and civil, to execute this law pursuant to t)ie pro¬ 
visions thereof hereinbefore quoted. It follows 
that the allegation of the bill of complainj: which 


i 
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must be accepted as true for the purpose of the 
motion to dismiss, presents an actual controversy 
within the meaning of the Federal Declaratory 
Judgment Act notwithstanding the fact that, in 
the language of the act, further relief can not be 
granted. The actual controversy alleged by the 
bill, is, in substance and effect, that the defendants 
are claiming that the Agricultural Adjustment Act 
applies to the plaintiffs and to the business of the 
plaintiffs as it has been and is now being con¬ 
ducted; that the defendants claim that the plain¬ 
tiffs must comply with this law and conduct their 
business in accordance therewith; and that the de¬ 
fendants have taken the initial steps to demand 
and insist that the plaintiffs comply with said law, 
on the theory and under the claim that the law. 
as properly interpreted, applies to the plaintiffs 
and to their said business, while, on the other 
hand, the plaintiffs claim that their business as it 
has been conducted, is being conducted and will 
hereafter be conducted, is entirely intra-state busi¬ 
ness and not in any respect interstate and that as 
it is wholly intra-state business if the law be inter¬ 
preted as applying to such business the law is un¬ 
constitutional. The very fact that the defendants 
contest this suit, praying for such a declaration 
of invalidity indicates that the defendants take 
issue with this claim of the plaintiffs and even¬ 
tually intend to raise either an issue of fact as to 
the character of the business conducted by the 
plaintiffs or an issue of law as to the interpreta¬ 
tion of the Statute with respect to its applicability 
to said business.’’ 

The Court held that the bill stated a cause of action 
under the Federal Declaratory Judgment Act and 
overruled the motion to dismiss the bill. 

The foregoing case is squarely in point and it is 
significant that it was not reversed. From the fore¬ 
going, it is obvious that the only controversy which 


existed was that certain officials of the A.A.A. had 
decided that plaintiff’s operations made them amen¬ 
able to that law, while the plaintiffs contended Other¬ 
wise. No criminal prosecution had been instituted but, 
as the Court points out, the defendants were charged 
by law with the proper enforcement of the Act and 
had the power to invoke criminal proceedings. Ip this 
case the plaintiffs contend that under the facts as they 
exist, coal hustlers are not employees of the plaiptiffs, 
but that the man charged by law with the administra¬ 
tion of the Workmen’s Compensation Act in thO Dis¬ 
trict of Columbia has ruled otherwise and thus p jus¬ 
ticiable controversy is presented to the Court. 

The Court’s attention is also invited to the c-hse of 
Gully v. Interstate Natural Gas Company , which orig¬ 
inated in 8 Fed. Supp. 174 and was affirmed in 82 Fed. 
2d 145, and certiorari denied in 56 Sup. Ct. 958. This 
is a very interesting case and only decided February 
14,1936, and fully supports plaintiffs ’ contention. The 
Court held in substance that when actual controversy 
exists of which, if coercive relief could be granted, 
Federal Courts would have jurisdiction, they ma^ take 
jurisdiction under the Federal Declaratory judg¬ 
ment Act to grant relief of declaration, either before 
or after stage of relief by coercion has been reached, 
and that this may be done by the Declaratory judg¬ 
ment Act. The suit was filed to enjoin the assessment 
of state taxes, although the final assessment hpd not 
been actually made. Motion was made to dismiss on 
the ground that the suit was peremptorily brought and 
this contention was rejected by all the Courts through¬ 
out the case. The Court said: 

“Reasonable in its grounds, and peremptory in 
its application, as is the principle that one may not 
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come into Court complaining of administrative 
action which has not yet been, and therefore may 
not be finally taken, and he must therefore exhaust 
administrative remedies before bringing suit, (cit¬ 
ing cases) it is reasonable and peremptory only 
when applied to cases and under circumstances 
where it is fitting to apply it. It does not apply 
where, as here, the question in dispute is purely 
a legal one and nothing of an administrative 
nature is to be or can be done. * * * We think too 
the Court was right in the view it took on final 
hearing that the supplemental bill for declaratory 
judgment was properly brought and that the case 
was one for such a judgment. For while it may 
not be doubted that the Federal Declaratory Judg¬ 
ment act is a purely remedial statute and does not 
purport to nor does it add to the content of the 
jurisdiction of the national courts, it certainly does 
purport in cases where federal jurisdiction is 
present, to effect, and we think it does effect 
thorough-going remedial changes, by adding to the 
coercive or war-like remedies in those Courts by 
way of prevention and of reparation, the more 
pacific and more prophylactic one of a declaration 
of rights. 1 When, then, an actual controversy 
exists, of which if coercive relief could he granted 
in it the Federal Courts would have jurisdiction 
they may take jurisdiction under this statute of 
the controversy to grant the relief of declaration 
either before or after the stage of relief by coer¬ 
cion has been reached. (citing cases) 

* * * * The purpose of the statute is we think wise 
and beneficent, and will if applied in accordance 
with its terms effect a profound, far reaching, 
greatly to be desired procedural reform. We see 
no sound reason for limiting it.” 

See also Vogt and Sons v. Rothensies, 11 Fed. 
Supp. 225. That suit was one for an injunction 
against the collection of a hog processing tax under 
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the A.A.A. or alternately for a judgment declaring the 
taxing provisions unconstitutional. The Courtj held 
that the declaratory judgment act was applicable^ 

See also Ohio Casualty Insurance Company v. Plum¬ 
mer, 13 Fed. Supp. 169. In that case an action was 
instituted, under the declaratory judgment act, by a 
liability insurance company against residents of 
another state for a declaratory judgment as to plain¬ 
tiffs liability for defendant’s injuries resulting from 
operation of insured automobile. The Court held that 
there was an actual controversy within the meaning of 
the statute where defendants were claiming that the 
accident was due to the negligence of the driver of the 
insured automobile, and might obtain judgment 
against insurer after bringing suit against insured. 

See also Mitchell and Weber v. Williamsb rid ge\ Mills : 
14 Fed. Sup. 955; Penn v. Glenn, 10 Fed. Sup. 483. 

In the case of Zenie Bros. v. Miskend, id Fed. 
Sup. 779, the Court held that the declaratory judg¬ 
ment act being a remedial statute should be construed 
and applied liberally, so as to authorize suit there¬ 
under by a private party without patent to declare 
competitor’s patent void, though such proceeding was 
not previously cognizable in Federal Courts. 

In the case of Pan American Petroleum Co. v.j Chase 
National Bank , 83 Fed. 2d. page 447, decided April 
20,1936, the Circuit Court of Appeals, 9th Circuit, held 
that in a controversy between parties of a mortgage 
foreclosure suit as to whether appraisal of property by 
three disinterested persons was required by btatute 
in case of public judicial sale, and as to constitution¬ 
ality and application of amendment of statute jrequir- 
ing the appraisal, was one that presented a justiciable 
controversy under the declaratory judgment act. 
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If appellee’s contention is correct what justification 
did the Federal Court have in the case of Ohio Casual¬ 
ty Co. v. Plummer, supra, to decide in advance of suit 
the liability under a given insurance policy? And what 
authority did the Court have in Black v. Little, supra, 
to hold that the mere fact that the District Attorney 
had the power to institute criminal and civil proceed¬ 
ings was sufficient for the Court to take cognizance of 
the litigation under the Federal Declaratory Judg¬ 
ment Act? Or what power did the Court have to de¬ 
termine whether or not a given sale was a judicial 
one and required three appraisers? Under what sys¬ 
tem of equity jurisprudence do any or all of the fore¬ 
going cases come? Finally, the Court’s attention is 
directed to the case of Lionel Corporation v. de Filip- 
pis, 15 Fed. Sup., page 19, where the Court said: 

4 ‘It would seem quite plain that there is a proper 
exercise of judicial power if there is present an 
actual controversy raised by one party against 
another party having adverse interests and sus¬ 
ceptible of judicial determination. Whether or no 
there is a proper exercise of such power in a given 
instance hardly can be made to depend for answer 
upon the label given to the particular proceedings 
involved. Yet in view of certain dicta found in 
the cases, of Liberty Warehouse Company v. Gran- 
nis, 273 U. S. 70, and Willing v. Chicago Audito¬ 
rium Association, 277 U. S. 274, doubts had arisen 
whether the Federal Courts had constitutional 
power to render a declaratory judgment as such 
notwithstanding there might in fact be present 
all the requisite elements for the exercise of ju¬ 
dicial power. These doubts however ended with 
the decision of the Supreme Court in the case of 
Nashville etc. Railway v. Wallace, 288 U. S. 249, 
where the issue of constitutionality w^as squarely 
presented to the Court. It is enough for present 



purposes to refer to the comment upon that case 
made by Judge Patterson in Zenie Bros. v. Mis- 
Jcend, 10 Fed. Sup. 779: ‘The defendants sajr that 
the act is unconstitutional and that a suit for a 
declaratory judgment is not a case for controversy 
within the judicial power of the constitutional 
Courts as defined in Article III, Section 2 of the 
Constitution. The decision in Nashville, etc. v. 
Wallace is an answer’.” 


The following authorities might also be helpful to 
the Court in deciding all features of this controversy. 


BORCHARD ON DECLARATORY JUDGMENTS. 

An action for a declaratory judgment differs in no 
essential respect from any other, except that the prayer 
for relief does not seek execution or performance from 
the defendant or opposing party. It seeks only a final 
determination, adjudication, ruling or judgment from 
the Court, but the conditions of the usual actioh, pro¬ 
cedural and substantive, must always be present, 
namely, the competence or jurisdiction of the jCourt 
over parties and subject-matter, the capacity 6f the 
parties to sue and be sued, the adoption of the usual 
forms for conducting judicial proceedings (including 
process, pleadings and evidence), the existence pf op¬ 
erative facts justifying the judicial declaration pf the 
legal consequences, the assertion against an interested 
party of rights capable of judicial protection, and a 
sufficient legal interest in the moving party to entitle 
him to invoke a judgment in his behalf. Pages 23 
to 24. 

The plaintiff need merely show that some legal 
interest or right of his has been placed in jeopardy 
or grave uncertainty, by denial, by the existence of a 
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potentially injurious instrument, by some unforeseen 
event or catastrophe, the effect of which gives rise to 
dispute, or by the assertion of a conflicting claim by 
the defendant, 6. g., that plaintiff claimed she is the 
defendant’s wife which defendant denies; that the de¬ 
fendant public official demands certain tax informa¬ 
tion, from the execution of which plaintiff claims im- 
munitv; that the defendant lessee demands the erec- 
tion of a three story fireproof building under a lease 
(the old and unfireproof one having been burned), 
whereas plaintiff lessor maintains he is privileged to 
erect a two story building; that a state statute re¬ 
quires a heavy license fee from billiard parlors in one 
county only, whereas plaintiff asserts his immunity 
therefrom on the ground of unconstitutionality. ( Er¬ 
win Billiard Parlor v. Buckner, 156 Tenn. 278), 

“What is visible in this type of case is the existence 
of an opposing claim which disturbs the peace and 
freedom of the plaintiff and, by raising doubt, inse¬ 
curity and uncertainty in his legal relations, impairs or 
jeopardizes his pecuniary or other interests.” Page 26. 

It is sufficient if a dispute or controversy as to legal 
rights is shown which, in the Court’s opinion, requires 
judicial determination—that is, in which the Court is 
convinced that by adjudication a useful purpose will 
be served. Page 26. 

Not only must the plaintiff prove his tangible inter¬ 
est in obtaining a judgment, but the action must be ad¬ 
versary in character, that, there must be a controversy 
between the plaintiff and a defendant having an in¬ 
terest in opposing his claim. Page 27. 

“The question must be a real and not a theoretical 
question; the person raising it must have a real in¬ 
terest to raise it; he must be able to secure a proper 



contradictor, that is to say, some one presently exist¬ 
ing who has a true interest to oppose the declaration 
sought”. Russian Commercial and Industrial Bank 
v. British Bank for Foreign Trade (H. L. 1921) 2 
A. C. 438. 

‘‘To render the controversy, if one, justiciable, the 
plaintiff should aver his legal rights in the premises, 
and that defendant claims other or contrary rights or 
occupies some official relation thereto with imposed 
duties which if exercised, would impair, thwatt, ob¬ 
struct or defeat plaintiff in his rights.” Repis v. 
Daugherty , Attorney General , 215 Ky. 823. 

Determination of Validity of Government Orders 

Before Enforcement. 

i 

! 

Page 341—“With the ever greater interference by 
Government in the affairs of private individuals, it 
often becomes important to the individual to t^st the 
validity of the interference, present or proposed, be¬ 
fore it is applied or invoked against him. Statute, 
ordinance or administrative regulation, with or with¬ 
out penalties for disobedience, may seriously pnpair 
individual freedom of action. In both England and 
the United States, where the remedy of injunction is 
subject to conditions and limitations of various kinds, 
the declaratory judgment has become a convenient 
method of testing the propriety, validity or constitu¬ 
tionality of administrative action. As a rule, thb mere 
enactment of a statute or ordinance imposing re¬ 
straints on an individual and implying enforcement 
by prosecuting officials threatens and hampers the 
plaintiff’s freedom, peace of mind of pecuniary inter¬ 
ests, and creates that justiciability of the issue which 
sustains a proceeding after injunction and a fortiori 
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for a declaratory judgment.” See Terrace v. Thomp¬ 
son, 263 U. S. 197; Pearce v. Society of Sisters, 268 
U. S’. 510; Village of Euclid v. Ambler Realty Co., 272 
U. S. 365. 

“In a recent case, Chief Justice Peaslev of the New 
Hampshire Supreme Court (Tirrell v. Johnston, Atty. 
Gen., 171 Atl. 641) in refusing to enjoin the Attorney 
General from criminally prosecuting the plaintiff for 
a purported violation of a tax statute, but in approving 
the substitution of a prayer for a declaratory judg¬ 
ment, remarked: ‘When the law is settled it will be 
obeyed. It is therefore immaterial whether the proper 
proceeding is an application for a restraining order 
or a petition for a declaratory judgment. A final in¬ 
terpretation of the law in either form of proceeding 
would be binding upon these parties’.” Pages 342-343. 

The simplest way is the best way to bring to judi¬ 
cial determination the challenged validity of govern¬ 
mental action allegedly violating individual rights; 
and experience has shown that the declaratory judg¬ 
ment serves that purpose admirably. * * * To deter¬ 
mine whether the law is a trap, whether the offering is 
mushroom or toadstool, the bait must first be eaten. 
This is a criticism by the author of the decision in 
Shredded Wheat Co. v. City of Elgin, 284 Ill. 389, which 
denied injunction to the plaintiff as to a municipal 
ordinance requiring plaintiff to pay a heavy license 
tax as a condition of selling in the city a product com¬ 
ing into the city in interstate commerce, under penalty. 

See Borchard, page 343. 

“Freedom from any governmental requirement 
which is believed unlawful to impair the privileges of 
the individual may likewise be judicially asked in the 
form of a suit for a declaration of immunity.” Bor- 
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chard 344, citing Little v. Smith, 124 Kan. 237 (priv¬ 
ileged to carry cigaret advertisements withoutj pen¬ 
alty) ; Tirrell v. Johnston, Atty. Gen., 171 At}. 641 
(that plaintiff is carrier of U. S. mails and as such not 
subject to gasoline road toll); Pathe Exchange v. Cobb, 
202 App. Dvn. (N. Y.) 450, (that plaintiff's new:L reel 
was not subject to censorship); Maltnoma County Fair 
Assn. v. Langly, Dist. Atty., 140 Ore. 172, (that plain¬ 
tiff's scheme for horse racing not violative of lottery 
and nuisance statutes); Utah State Fair Assn. v. Green, 
68 Utah, 251 (privileged to conduct horse racing |with¬ 
out danger of prosecution); Yale University v. Cfty of 
New Haven, 104 Conn. 610 (privileged to build bridge 
across a street under validity of statutory or adminis¬ 
trative regulations—building regulations); Fatfikner 
v. City of Keene, 85 N. H. 147 (privileged to establish 
a filling station in building zone); Rosenberg v. Village 
of White Fish Bay, 199 Wis. 214 (that statute prohibit¬ 
ing building does not apply to plaintiff). 

It is submitted that the case of Putnam, et \d., v. 
Ickes, 64 App. D. C. 339, cited in the memorandum 
opinion of the trial Court, is not opposed to the author¬ 
ities hereinbefore cited, and contains no statement by 
our Court of Appeals adverse to the contentions ad¬ 
vanced in support of the bill of complaint in this cause. 
In the Putnam case, the Court of Appeals held| that, 
inasmuch as the public lands therein involved wete not 
within the jurisdiction of our District Court, and! inas¬ 
much as jurisdiction of a Federal Court in actions in 
■personam is limited to the district of which the defen¬ 
dant is an inhabitant, our District Court was without 
jurisdiction of either the subject-matter or the defen¬ 
dants ; and that the mere fact that personal service was 
obtained here upon the Secretary of the Interior! con- 
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ferred no jurisdiction upon the District Court as to the 
matters in controversy in that case. 

All that the language from that opinion really 
amounts to is that, inasmuch as the Court had no juris¬ 
diction either of the subject-matter or of the parties, a 
bill for a declaratory judgment would not lie here, as 
the declaratory judgment act confers no jurisdiction 
to decide a cas<^ unless the Court otherwise had juris¬ 
diction, and as the District Court had no jurisdiction 
over lands not located in the District of Columbia, nor 
over persons not present in the District of Columbia, 
the declaratory judgment statute could not be con¬ 
strued so as to confer jurisdiction over real estate or 
individuals not within the jurisdiction of the Court. 

The trial Justice also cited Southern Pacific Com¬ 
pany v. McAdoo, 82 Fed. 2nd 121. This was a proceed¬ 
ing for a declaratory judgment by the owner of a bond 
of the par value of $1,000.00 with 33 interest coupons 
in which the Court held that the minimum jurisdic¬ 
tional amount was not involved so as to authorize re¬ 
moval from a State to a Federal Court when the cou¬ 
pons had a value of $20.00 each in United States money. 
The Court said: “The question we have to decide is 
whether the District Court had jurisdiction of this pro¬ 
ceeding/ ’ and concluded that, assuming that a Federal 
question was involved, still the District Court had no 
jurisdiction unless the matter in controversy, exclusive 
of -interest and costs, exceeded the sum or value of 
$3,000.00. 

Another case cited by the trial Justice in his memo- 
randum opinion is Gully v. Interstate Natural Gas Co., 
82 Fed. 2nd 145. We can find nothing in this case ad¬ 
verse to our contentions in the case at Bar, as the Court 
held merely that the bill was not prematurely filed, al- 



though a final assessment of the tax from which plain¬ 
tiff claimed exemption had not been made at thp time 
of the filing of the bill. The right to the declaratory 
judgment in favor of plaintiff as to its exemption from 
taxation under a statute exempting “new enterfprises 
of public utility” was upheld. 

Another case cited in said memorandum opinion is 
Bradley Lumber Co. of Arkansas, et al . v. National 
Labor Relations Board, 84 Fed. 2nd 97, which held that 
the National Labor Relations Board is entitv distinct 
from its members and is located in the District pf Co¬ 
lumbia, and is not suable in a district where it had 
established a regional office, but where it had made no 
final order, and when the aggrieved parties did hot re¬ 
side in such district, and the labor practices inyolved 
had not arisen there, and the suit had not been brought 
in the court in which the statute required that it be filed. 
We can not see that the points upon which thib case 
was decided make it authority supporting the conten¬ 
tions of appellee. 

The Court below also cited Liberty Warehouse v. 
Grannis, 273 U. S. 70, which was argued December 7, 
1926 and was a case arising under the declaratory judg¬ 
ment statute of Kentuckv. At the time this case was 

* i 

argued and decided, there was no Federal declaratory 
judgment statute, and no such statute existed until 
June 14, 1934. The substance of the decision pf the 
Supreme Court of the United States in the Liberty 
Warehouse case is that the statute of the State of Ken¬ 
tucky conferring upon the Courts of that State juris¬ 
diction to render declaratory judgments could not and 
did not confer jurisdiction in such matters upon the 
Federal Courts. As there was no similar Federal stat¬ 
ute at the time of this decision, it seems obvious fhat a 
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State Legislature could not confer such jurisdiction 
upon the Federal Courts, and the Supreme Court of 
the United States held that the matter was not merely 
procedural. In other words, the decision amounts to 
holding that Federal Courts are without jurisdiction to 
render declaratory judgments in the absence of a Fed¬ 
eral statute, but as we now have a Federal statute, we 
submit that the decision in the case last cited has no 
application to the case at Bar. 

For the reasons set forth herein the action of the 
Court below in dismissing the bill of complaint should 
be reversed. 


Respectfully submitted, 

Ringgold Hart, 

P. H. Marshall, 

Attorneys for Appellants. 











/ 

& 


V. 



' 


a 








In the United States Court of Appeals 
for the District of Columbia 

I 

April Term, 1937 


No. 6965 

John P. Agnew & Co., Inc., a Corporation, Sam[uel 
S. Blick:, Trading as Blick Coal Company, 
Brookland Coal Company, Inc., a Corporation, 

ET AL., APPELLANTS 

V. 

Robert J. Hoage, Deputy Commissioner, United 
States Employees’ Compensation Commission, 
appellee 

" i 

APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

I 

I 

-- 

i 

BRIEF FOB APPELLEE 


STATEMENT OF THE CASE 

The above-entitled cause is an appeal from an 
order of the District Court of the United Sthtes 
for the District of Columbia granting a motion to 
dismiss and dismissing the bill of complaint. This 
proceeding was instituted by a number of jsoal 
dealers, all residents of the District of Columbia, 

in which they complain of “ certain opinions ^ al- 

(i) 





leged to have been rendered by the appellee, Hoage, 
relating to the status of certain employees (coal 
hustlers) under the District of Columbia work¬ 
men^ compensation law; namely, the Longshore¬ 
men^ and Harbor Workers’ Compensation Act 
(U. S. C., Title 33, Chap. 18), as made applicable 
to the District of Columbia by the Act of May 17, 
1928 (D. C. C., Title 19, Chap. 2), which will be 
referred to hereinafter as the “compensation law”. 
The bill of complaint purportedly was founded 
upon the provisions of the Act of June 14, 1934, 
(Sec. 274D of the Judicial Code, 48 Stat. 955, 28 
U. S. C., Sec. 400), which will be referred to here¬ 
inafter as the “Federal Declaratory Judgment 
Act.” 

The bill alleged that the appellants “have a case 
of actual controversy between plaintiffs and de¬ 
fendant within the provisions of Section 274D of 
the Judicial Code.” As shown by the bill, the con¬ 
troversy is alleged to have arisen out of a certain 
opinion alleged to have been rendered by the appel¬ 
lee, and quoted in paragraph 4 of the bill, in which 
the opinion was expressed that if a coal hustler is 
“employed and paid by the coal dealer by whom he 
is engaged he is covered by the Act as an ‘ em¬ 
ployee’ although the dealer may charge the cost to 
the consumer.” The bill prayed “that the Court 
adjudge and decree, by way of declaratory judg¬ 
ment, that a coal hustler, being a person employed 
to carry coal, unloaded by the coal dealer, to the 
consumer’s bin is not such an employee of said coal 
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dealer as is required to be covered and protected 
by the insurance necessary to be carried by em¬ 
ployers under the provisions of the District of Co¬ 
lumbia Workmen’s Compensation Act, although 
the dealer, at the request of his customer, obtains 
for such customer the services of a coal hustler, 
and, at the request of such customer, advances foj* 
such customer, and charges to his account, the sunl 
earned by the coal hustler in carrying coal, deliv¬ 
ered by the dealer, to the bin of the customer.” | 

ARGUMENT 

I 

I I 

i 

No actual controversy exists or is involved between ap¬ 
pellants and the appellee within the meaning of tl}e 
Federal Declaratory Judgment Act 

i 

The Federal Declaratory Judgment Act pro¬ 
vides, among other things, as follows: j 

Be it enacted * * * That the Judi¬ 
cial Code, approved March 3,1911, is hereby 
amended by adding after section 274C 
thereof a new section to be numbered 274D 

i 

as follows: j 

“Sec. 274D. (1) In cases of actual contro¬ 
versy the courts of the United States shall 
have power upon petition, declaration, com¬ 
plaint, or other appropriate pleadings to de¬ 
clare rights and other legal relations of ahy 
interested party petitioning for such dec¬ 
laration, whether or not further relief is pr 
could be prayed, and such declaration shall 
have the force and effect of a final judgment 
or decree and be reviewable as such. ! 
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“ (2) Further relief based on a declaratory 
judgment or decree may be granted when¬ 
ever necessary or proper. The application 
shall be by petition to a court having juris¬ 
diction to grant the relief. If the applica¬ 
tion be deemed sufficient, the court shall, on 
reasonable notice, require any adverse 
party, whose rights have been adjudicated 
by the declaration, to show cause why fur¬ 
ther relief should not be granted forthwith. 

“(3) When a declaration of right or the 
grantihg of further relief based thereon 
shall involve the determination of issues of 
fact triable by a jury, such issues may be 
submitted to a jury in the form of inter¬ 
rogatories, with proper instructions by the 
court, whether a general verdict be required 
or not” (48 Stat. S55; 28 U. S. C. A., Sec. 
400.) 

It will be seen that the Act is applicable only to 
“cases of actual controversy.” It is not alleged 
that any claim for compensation has been filed by 
any of the employees in question (coal hustlers), 

i 

nor is it alleged that a formal adjudication of the 
status of any such employee has been made by the 
deputy commissioner. The Act of May 17, 1928, 
making applicable to the District of Columbia 
under certain conditions the provisions of the 
Longshoremen's Act, provides, among other 

i 

things, that “The term ‘employer’ shall be held to 
mean every person carrying on any employment 
in the District of Columbia, and the term ‘em¬ 
ployee’ shall be held to mean every employee of 





5 


any such person”, but neither the appellee, the 
deputy commissioner, nor the United States Em¬ 
ployees 7 Compensation Commission is empowered 
by law to determine the status of an employee 
under the compensation statute in the absence of an 
injury to such employee and the filing of a claim 
for compensation for disability resulting there¬ 
from. Even if such power existed, the facts show- 
ing the relationship of the parties would control 
largely in the determination of employer-employee 
relationship. It is not possible to say that “coal 
hustlers 7 ’ as a class are not employees, for in par¬ 
ticular cases the facts of the particular relation¬ 
ship might contradict such statement. 

i 

The so-called opinion complained of is merely 
an expression of the views of the United States 
Employees’ Compensation Commission with re¬ 
spect to the status of the employees referred to 
therein with relation to the Act of May 17, 1928. 
In view thereof, it is respectfully submitted that a 
mere expression of opinion or an informal state¬ 
ment of views cannot properly be made the basis 
of a statement that an “actual controversy” exists 
within the meaning of the Federal Declaratory 
Judgment Act. The institution of a proceeding 
such as the present one is obviously premature and 
entirely anticipatory, since no actual controversy 
has been shown. The appellants have an adequate 
statutory remedy under Section 21 (b) of the! com¬ 
pensation law to obtain judicial determination of 
any question relating to the status of coal hustlers 

i 
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under the Act of May 17, 1928, by making objec¬ 
tion to any claim filed by such an employee and 
instituting a proceeding under Section 21 (b) of 
said law for judicial review of any compensation 
order which the deputy commissioner might file 
in favor of such an employee. The appellants are 
merely seeking release from anticipated liability. 
The question which they request the Court to de¬ 
cide is mutable and they are seeking in effect an 
advisory decree. They do not allege that a suit is 
threatened against them, nor that any prosecution 
is threatened; nor that any valuable legal right is 
threatened with imminent invasion by the appellee. 
It is apparent from the record that no actual con¬ 
troversy exists under the Federal Declaratory 
Judgment Act, and in similar cases the courts have 
so held. 

In Liberty Warehouse Company v. Grannis, 273 
U. S. 70, 74, a proceeding was brought in the Dis¬ 
trict Court under the Declaratory Judgment Law 
of Kentucky against a prosecuting attorney for the 
purpose of obtaining a declaration concerning the 
construction and validity of an act of the State reg¬ 
ulating sales of leaf tobacco at public auction. 
There was no allegation that the plaintiffs had done 
or contemplated doing any of the things forbidden 
by or punishable under the Act, or that the prose¬ 
cuting attorney threatened proceedings against 
plaintiffs, nor was there any prayer for relief 
against him. The Supreme Court said that “The 
sole purpose of the petition, as shown by its express 
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allegations, is to obtain a declaration from the Dis¬ 
trict Court of the rights and duties of the plain¬ 
tiffs under the Act of 1924, and a determination of 
the extent to which they must comply with its pro¬ 
visions in the conduct of their business. ” In affirm¬ 
ing the judgment of the District Court dismissing 
the petition for want of jurisdiction, the Supreme 
Court further said: | 

I 

The question whether the District Churt 
has jurisdiction to entertain such a petition 
for a declaration of rights admits of but |one 
answer under the prior decisions of this 
Court. | 

We need not review- these at length. It 
suffices to say that in the light of the (deci¬ 
sions in Muskrat v. United States, 218 TJ. S. 
346, 357; Fairchild v. Hughes, 258 U. S. 126, 
129; Texas v. Interstate Commerce Coi/nm., 
258 U. S. 158, 162; Keller v. Potomac Elec. 
Co., 261 U. S. 428, 444; Massachusetts v. 
Mellon, 262 IT. S. 447, 488; New Jersey v. 
Sargent, 269 U. S. 328, 330; and Po&tum 
Cereal Co. v. California Fig-Nut Co., | 272 
U. S. 693, in which the principles stated in 
earlier cases are considered and applied— 
it is not open to question that the judicial 
power vested by Article III of the Consti¬ 
tution in this Court and the inferior courts 
of the United States established by Congress 
thereunder, extends only to “eases” and ‘‘con¬ 
troversies” in which the claims of litigants 
are brought before them for determination 
by such regular proceedings as are estab¬ 
lished for the protection and enforcement of 

14463—37-2 
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rights, or the prevention, redress, or punish¬ 
ment of wrongs; and that their jurisdiction 
is limited to cases and controversies pre¬ 
sented in such form, with adverse litigants, 
that the judicial power is capable of acting 
upon them, and pronouncing and carrying 
into effect a judgment between the parties, 
and does not extend to the determination of 
abstract questions or issues framed for the 
purpose of invoking the advice of the court 
without real parties or a real case. [Italics 
supplied.] 

In Alabama v. Arizona et ah, 291 IT. S. 286, 291, 
the Supreme Court said: 

This court may not be called on to give 
advisory opinions or to pronounce declara¬ 
tory judgments. Muskrat v. United States, 
219 U. S. 346. Willing v. Chicago Audi¬ 
torium Assn., 217 IT. S. 274, 288, and cases 
cited. 

The Tennessee Declaratory Judgment Law was 
involved in the case of Nashville, C. & St. L. Ry. 
v. Wallace, 288 U. S. 249, and the Supreme Court 
held that changes by the States in the form or 
method by which Federal rights are brought to final 
adjudication in State courts are not enough to pre¬ 
clude review of the adjudication by the Supreme 
Court “so long as the case retains the essentials of 
an adversary proceeding, involving a real, not a 
hypothetical, controversy, which is finally deter¬ 
mined by the judgment below. ” 

The construction of the Federal Declaratory 
Judgment Act was not involved in the above cases, 
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but the principles announced by the Supreme Cdurt 
in those cases have been consistently applied by that 
Court and inferior courts in construing the Federal 


Declaratory Judgment Act. 

In the recent case of Ash wander v. Tennessee 
Valley Authority, 297 U. S. 288, 324, 325, the plain¬ 
tiffs were holders of preferred stock of the Alabama 
Power Company. Conceiving a certain contract 
with the Tennessee Valley Authority to be injuri¬ 
ous to the corporate interests and also invalid, | be¬ 
cause it was beyond the constitutional power of!the 
Federal Government, they submitted their protests 
to the board of directors of the Power Company 
and demanded that steps should be taken to have 
the contract annulled. The board refused, and! the 
Commonwealth & Southern Corporation, the holder 
of all the common stock of the Power Company,! de- 
dined to call a meeting of the stockholders to liake 
action. As the protest was unavailing, plaintiffs 
brought suit to have the invaliditv of the contract 
determined and its performance enjoined, plaintiffs 
asking for a “general declaratory decreewith 
respect to the rights of the Authority in various 
relations. The Supreme Court held in effect, 
among other things, that the Declaratory Judgment 
Act of June 14, 1934, had no application, a^ no 
“actual controversv” was involved within the 
meaning of that Act. The court said: 


Second. The scope of the issue. We agree 
with the Circuit Court of Appeals that! the 
question to be determined is limited tq the 
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validity of the contract of January 4, 1934. 
The pronouncements, policies, and program 
of the Tennessee Valley Authority and its 
directors, their motives and desires, did not 
give rise to a justiciable controversy save as 
they had f ruition in action of a definite and 
concrete character constituting an actual or 
threatened interference with the rights of 
the persons complaining. The judicial 
power does not extend to the determination 
of abstract questions. * * * (Cases 

cited.) It was for this reason that the Court 
dismissed the bill of the State of New Jer¬ 
sey which sought to obtain a judicial decla¬ 
ration that in certain features the Federal 
Water Power Act exceeded the authority 
of the Congress and encroached upon that 
of the State. New Jersey v. Sargent, 269 
U. S. 328. For the same reason, the State of 
New York, in her suit against the State of 
Illinois, failed in her effort to obtain a de¬ 
cision of abstract questions as to the possible 
effect of the diversion of water from Lake 
Michigan upon hypothetical water power de¬ 
velopments in the indefinite future. New 
York v. Illinois, 274 IT. S. 488. At the last 
term the Court held, in dismissing the bill 
of the United States against the State of 
West Virginia, that general allegations that 
the State challenged the claim of the United 
States that the rivers in question were navi¬ 
gable, and asserted a right superior to that 
of the United States to license their use for 
power production, raised an issue “too 
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vague and ill-defined to admit of judicial 
determination. ’ ’ United States v. }Vest 
Virginia, 295 U. S. 463, 474. Claims based 
merely upon “assumed potential invasions” 
of rights are not enough to warrant judicial 
intervention. Arizona v. California,\ 283 
U. S. 423, 462. | 

The Act of June 14, 1934, providing for 
declaratory judgments, does not attempt to 
change the essential requisites for the fixer- 
rise of judicial power. By its terms, it ap¬ 
plies to “cases of actual controversy’ 7 , a 
phrase which must be taken to connote aj con¬ 
troversy of a justiciable nature, thus exclud¬ 
ing an advisory decree upon a hypothetical 
state of facts. [Italics supplied.] 

In New Discoveries, Inc., v. Wisconsin Alumni 
Research Foundation, 13 F. Supp. 596 (lj>. C. 
Wise.), the court held that the word “actual” 
within the meaning of the Federal Declaratory 
Judgment Act means that the court must deal! with 
realities and not with an imaginary set of facts, 
that under that Act “The court should not be ^sked 
to decide moot cases, give legal advice, or render an 
advisory opinion.” | 

The question which the appellants seek to j have 
determined is entirely in the abstract. In other 
words, the controversy to be justiciable in tho con¬ 
stitutional sense and the sense of the Declaratory 
Judgment Act must be definite and concrete^ In 
the recent case of Aetna Life Insurance Company 
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v. Haworth, 300 U. S. 227, 239, 240, 241, the Su¬ 
preme Court stated the following: 

First. The Constitution limits the exer¬ 
cise of the judicial power to 44 cases 9 9 and 4 4 con¬ 
troversies.” 44 The term ‘controversies’, if 
distinguishable at all from ‘cases’, is so in 
that it is less comprehensive than the latter, 
and includes only suits of a civil nature.” 
Per Mr. Justice Field in In re Pacific Rail¬ 
way Comm’n, 32 Fed. 241, 255, citing Chis¬ 
holm v. Georgia, 2 Dali. 419, 431, 432. See 
Muskrat v. United States, 219 U. S. 346, 356, 
357; Old Colong Trust Co. v. Commissioner, 
279 U. S. 716, 723, 724. The Declaratory 
Judgment Act of 1934. in its limitation to 
“cases of actual controversy”, manifestly 
has regard to the constitutional provision 
and is operative only in respect to contro¬ 
versies which are such in the constitutional 
sense. The word “actual” is one of empha¬ 
sis rather than of definition. Thus the op¬ 
eration of the Declarators Judgment Act is 
procedural only. In providing remedies 
and defining procedure in relation to cases 
and controversies in the constitutional sense 
the Congress is acting within its delegated 
power over the jurisdiction of the federal 
courts which the Congress is authorized to 
establish. Turner v. Bank of North Amer¬ 
ica, 4 Dali. 8 , 10; Stevenson v. Fain, 195 U. S. 
165, 167; Kline v. Burke Construction Co., 
260 U. S. 226,234. Exercising this control of 
practice and procedure the Congress is not 
confined to traditional forms or traditional 
remedies. The judiciary clause of the Con- 
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stitution “did not crystallize into changeless 
form the procedure of 1789 as the only pos¬ 
sible means for presenting a case or contro¬ 
versy otherwise cognizable by the federal 
courts.” Nashville, C. & St. L. By. Co. v. 
Wallace, 288 U. S. 249,264. In dealing with 
methods within its sphere of remedial gction 
the Congress may create and improve as well 
as abolish or restrict. The Declaratory 
Judgment Act must be deemed to fall Within 
this ambit of congressional power, so far as 
it authorizes relief which is consonant with 
the exercise of the judicial function in the 
determination of controversies to which 
under the Constitution the judicial power 
extends. j 

A “controversy” in this sense must be one 
that is appropriate for judicial determina¬ 
tion. 0shorn v. United States Bfnk, 9 
Wheat. 738, 819. A justiciable controversy 
is thus distinguished from a difference or 
dispute of a hypothetical or abstract char¬ 
acter; from one that is academic of moot. 
United States v. Alaska S. S. Co., 253 U. S. 
113, 116. The controversy must he definite 
and concrete, touching the legal relations of 
parties having adverselegal interests. South 
Spring Gold Co. v. Amador Gold Co., 145 
U. S. 300,301; Fairch ild v. Hughes, 258 U. S. 
126, 129; Massachusetts v. Mellon, 266 IT. S. 
447, 487, 488. It must he a real and substan¬ 
tial controversy admitting of specific relief 
through a decree of a conclusive character, 
as distinguished from an opinion advising 
what the law would he upon a hypothetical 
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state of facts. See Muskrat v. United States > 
supra; Texas v. Interstate Commerce 
Comm’n, 258 U. S. 158, 162; New Jersey v. 
Sargent, 269 U. S. 328, 339, 340; Liberty 
Warehouse Co. v. Grannis, 273 U. S. 70; 
New York v. Illinois, 274 U. S. 488, 490; 
Willing v. Chicago Auditorium Assn., 277 
U. S. 274, 289, 290; Arizona v. California, 
283 U. S. 423, 463, 464; Alabama v. Arizona, 
291 U. S. 286, 291; United States v. 
Virginia, 295 U. S. 463, 474, 475; Ashwander 
v. Tennessee Valley Authority, 297 U. S. 288, 
324. [Italics supplied.] 

See also Bethlehem Shipbuilding Corporation, 
Ltd. v. Nylander, et ad., 14 F. Supp. 201 (D. C. 
Cal.) ; Boggus Motor Co, v. Onderonk, 9 F. Supp. 
950 (D. C. Tex.). 

There can be no dispute that a motion to dismiss 
admits all facts well pleaded to be true, but it is 
obvious that this motion was proper in this case 
because the bill shows on its face that no “ actual 
controversy” is involved within the meaning of the 
Federal Declaratory Judgment Act. 

II 

Independent of the Federal Declaratory Judgment Act, 
the appellants failed to state a cause of action, and 
the Court under that act had no jurisdiction to give 
any relief 

Disregarding the Federal Declaratory Judgment 
Act for the moment, this Court would have no juris¬ 
diction over litigation of this nature. The compen¬ 
sation law is a special statutory enactment, and the 
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Court has no powers in litigation thereunder ! ex¬ 
cept those expressly conferred by that law. As was 
said in Texas Indemnity Insurance Co. v. Pember¬ 
ton, 9 S. W. (2d) 65 (Tex. 1928), “The stat¬ 
utory provisions are held to be mandatory and. ex¬ 
clusive, and before the action is maintainable these 
provisions must be complied with in all respects.” 
The jurisdiction of the Court is limited by section 
21 (b) of the compensation law to review of a com¬ 
pensation order for the sole purpose of determining 
whether it is “not in accordance with law”; ahd if 

i 

“not in accordance with law” the Court is author- 

i 

ized to suspend or set aside in whole or in phrt a 
compensation order. Section 21 (d) provides 
further that “ Proceedings for suspending, setting 
aside, or enforcing a compensation order, whether 
rejecting a claim or making an award, shall not be 
instituted otherwise than as provided in this section 
and section 18 j 
The appellants have not challenged the validity 
of any compensation order. They do not seek 
affirmative relief, but seek in effect an adjvisorv 
opinion of the status of the class of employees in 
question and thus submit an impossible request, 
to say the least, as the relationship of employer and 
employee under the compensation law must be de¬ 
termined under the common law rules for deter- 

I 

mining the relationship of master and servant. The 
facts in different cases might lead to different re¬ 
sults. The Court has no jurisdiction under the 
principles laid down in the judicial code, ot under 


i 
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the compensation law, over this type of litigation, 
and the Federal Declaratory Judgment Law did 
not give the court any more enlarged jurisdiction, 
or jurisdiction over a controversy that would not 
otherwise be within its jurisdiction if affirmative 
relief were sought. The law is well settled in this 
respect in this jurisdiction by the case of Putnam v. 
Ickes, Secretary of Interior, et al., 78 Fed. (2d) 
223, decided May 5, 1935. This Honorable Court 
had the following to say in that case: 

We think it is clear from any reasonable 
construction of the acts that the Declara¬ 
tory Judgment Act has not given the courts 
jurisdiction over any controversy that 
would not be within their jurisdiction if 
affirmative relief were being sought. The 
act merely declares that a court of the 
United States has power “in cases of actual 
controversy * * * to declare rights and 

other legal relations of any interested party 
petitioning for such declaration, whether or 
not further relief is or could be prayed.” 
(28 U. S. C. A., Sec. 400). It clearly follows, 
we think, that in any actual controversy 
wherein the court otherwise has jurisdiction 
of the subject-matter and the parties the 
court has power to determine the rights of 
the petitioner, although the case may not 
have developed to a point wherein affirma¬ 
tive relief could be given. That is as far as 
the act goes. The right of the court to as¬ 
sume jurisdiction is to be determined by the 
principles laid down in the Judicial Code . 
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The Declaratory Act is in no respect amend¬ 
atory of the Judicial Code either directly or 
by implication. If Congress had intended 
by this act to extend the jurisdiction of the 
courts in cases arising under it, it would 
have so stated in the act, and, in the absence 
of such statement or language clearly im¬ 
plying such intent, the act must be limited 
to the jurisdiction expressed thejrein. 
[Italics supplied.] 

! 

The mere fact that a declaratory judgment is 
sought is not, of itself, a ground of Federal juris¬ 
diction. In Southern Pacific Co, v. McAdoo, 82 
Fed. (2d) 121 (C. C. A, 9 ), it was said: 


The Declaratory Judgment Act (Judicial 
Code, Sec. 274d, 28 U. S. C. A., Sec. 400 and 
note) is limited in its operation to those 
cases which would be within the jurisdiction 
of the federal courts if affirmative Relief 
were being sought. Putnam v. I ekes, 64 
App. D. C. 339, 78 F. (2d) 223, 226; Zenie 
Bros, v. Miskend (D. C., S. D. N. Y.) 10 F. 
Supp. 779, 781; Automotive Equipment v. 
Trico Products Corp. (D. C., S. D. N. Y.) 
10 F. Supp. 736, 738; Mississippi Pouter & 


Light Co, v. Jackson (D. C., S. D. Mi^s.) 9 
F. Supp. 564, 570; Hary v. United Electric 
Coal Co. (D. C., E. D. Ill.) 8 F. Suppl 655, 
656. See also, United States v. West\ Vir¬ 
ginia, 295 XL S. 463, 475, 55 S. Ct. 7^9, 79 
L. Ed. 1546. The mere fact that a deqlarar 
tory judgment is sought is not, of itself, a 
ground of federal jurisdiction . [Italics 
supplied.] 
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In Bradley Lumber Company of Arkansas v. 
National Labor Relations Board, 84 Fed. (2d) 
97 (C. C. A. 5), it was said: 

It is urged that the bill ought to be re¬ 
tained because of its prayer for a declara¬ 
tory decree concerning the matter of the 
Board’s jurisdiction over appellants. We 
do not think so. The new potver to make a 
declaratory decree does not authorize a court 
of equity by declaration to stop or interfere 
with administrative proceedings at a point 
where it would not, under settled principles, 
have interfered with or stopped them under 
its power to enjoin. The declaratory decree 
is a useful form of remedy, but the statutory 
provision for it (Declaratory Judgment Act, 
28 U. S. C. A., Sec. 400) does not enlarge the 
scope of equity jurisdiction to permit its ap¬ 
plication to controversies which have not yet 
reached the judicial stage. See Gully v. 
Interstate Natural Gas Co. (C. C. A. ) 82 F. 
(2d) 145.” [Italics supplied.] 

In Mississippi Power & Light Company v. City 
of Jackson, Miss., 9 Fed. Supp. 565 (D. C. Miss.) 
we also find : 

For the reasons stated, this court has no 
jurisdiction of the Controversy, not even 
under the Declaratory Judgments Act of 
June 14,1934 (section 274d of Judicial Code 
(28 USCA Sec. 400)), as that act only con¬ 
fers the power upon courts of the United 
States to declare rights and other legal rela¬ 
tions of interested parties in cases of actual 
controversy over which the court otherwise 
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has jurisdiction under the Constitution and 
laws of the United States. It does hot ex¬ 
tend the general jurisdiction of Federal 
courts to new cases or controversies, but 
merely creates a new procedural institution 
or enlarged remedy for the limited classes 
of cases and controversies cognizable i^i these 
courts. 

The interlocutory injunction will ^e de¬ 
nied, and the bill dismissed for want of 
jurisdiction. j 

The decision of the courts in the following cases 
were to the same effect: 

Automotive Equipment, Inc. v. i Trico 
Products Corp., Inc., 10 Fed. Supj>. 736 
(D. C. S. D. N. Y.) ; | 

Zenie Bros. v. Miskend, et ol ., 10 Fed. 
Supp. 779 (D. C. S. D. N. Y.) ; 

Hary, et at. v. United Electric Coa^ Comr- 
pany, 9 Fed. Supp. 655 (D. C. Ill.); j 

Lake Erie Provision Co. v. Moore, Collec- 
tor of Internal Revenue, 11 Fed. Supp. 522 
(D. C. Ohio). j 

III 

There can be no prosecution for failure to comply with 
the compensation law in the absence of a decision or 
ruling in an individual case that the relationship of 
employer-employee exists 

The appellants allude to their liability under the 
compensation law to prosecution for failure to 
comply with its terms; namely, to cover employ¬ 
ees with insurance, as sufficient ground in itself for 
granting a declaratory judgment. The appellants* 
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are still arguing in the abstract. It is true that 
they are susceptible to prosecution for failure to 
comply with the compensation law, but the argu¬ 
ment of appellants must fall because there can be 
no prosecution for failure to insure until there first 
has been a finding in an individual case by either 
the deputy commissioner or a confirmation of such 
finding in a judicial review, that the relationship 
of employer-emxdoyee existed. It certainly could 
not be determined in a criminal court that this re¬ 
lationship existed, and the District Attorney most 
certainly could not be charged with the duty of 
proving its existence aside from a finding of the 
deputy commissioner, who is charged by law to 
make such finding when a elaim is filed. 

CONCLUSION 

In conclusion it is respectfully submitted that 
the order of the court below in dismissing the bill 
of complaint should be affirmed. 

Leslie C. Garnett, 

United States Attorney. 

Allen J. Krouse, 
Assistant United States Attorney. 
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